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Sir: 

In response to the final Office Action mailed June 17, 2008, and further to the appeal 
brief filed on December 5, 2008, please reconsider the rejections based on the arguments 
contained herein: 

Amendments to the Claims are reflected in the Listing of Claims, which begins on page 2 of 
this paper. 

Remarks/ Arguments begin on page 7 of this paper. 



If any fees are required or if an overpayment is made, the Commissioner is authorized to 
debit or credit our Deposit Account No. 19-0733. 
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Appln.No.: 10/663,378 

Rq)ly to Office Action of June 17, 2008 

This listing of claims will replace all prior versions, and listings, of claims in the application: 
Listing of Claims: 

1. (Currently Amended) A method of transmitting packets over an Internet Protocol (IP) 
or Ethernet packet-switched network, comprising the steps of: 

(1) transmitting from a network endpoint a plurality of test packets over the network 
during a plurality of different time slots, wherein each test packet has a priority level that is 
lower than a priority level assigned to data packets that are to be transmitted between endpoints 
on the network, and wherein the test packets are transmitted so as to emulate data packets that 
are to be transmitted between the endpoints on the network; 

(2) on the basis of step (1), evaluating which of the plurality of different time slots 
corresponds to favorable network traffic conditions; and 

(3) transmitting a plurality of data packets comprising one or more of voice data, video 
data, and TDM-over-IP data o ver the network at a priority level higher than the test packets 
using one or more favorable time slots evaluated in step (2). 

2. (Canceled) 

3. (Original) The method of claim 1, wherein step (2) comprises the step of evaluating 
packet latencies associated with the test packets. 

4. (Original) The method of claim 1, wherein step (2) comprises the step of evaluating 
dropped packet rates associated with the test packets. 

5. (Original) The method of claim 1, wherein step (1) comprises the step of transmitting 
the test packets at a data rate corresponding to an expected connection bandwidth. 

6. (Previously Presented) The method of claim 1, wherein step (2) comprises the step of 
a network endpoint performing an evaluation of packet statistics associated with the test packets 
transmitted over the plixrality of different time slots. 

7. (Previously Presented) The method of claim 1, wherein step (2) comprises the step of 
a network endpoint performing an evaluation of latencies and dropped packet rates associated 
with the test packets transmitted over the plurality of different time slots. 

8. (Original) The method of claim 1, wherein the test packets and the data packets 
comprise Internet Protocol (IP) packets transmitted over a packet-switched network. 

9. (Original) The method of claim 8, wherein the IP packets are scheduled for 
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transmission within time slots within a frame that is synchronized to a clock. 

10. (Original) The method of claim 1, wherein the test packets are transmitted at a 
priority level that is lower than the data packets in step (3), but higher than other data packets 
containing other data transmitted on the network. 

1 1 . (Original) The method of claim 1 , wherein the data packets comprise voice data. 

12. (Previously Presented) The method of claim 1, further comprising the step of 
repeating steps (1) through (3) for each side of a two-way connection between two endpoints in 
the network. 

13. (Original) The method of claim 1, wherein the network is a packet-switched network 
comprising packet switches that maintain packet queues. 

14. (Original) The method of claim 13, wherein each packet switch comprises at least 
two packet queues, a higher-priority queue for transmitting the data packets of step (3) and a 
lower-priority queue for transmitting the test packets of step (1). 

15. (Currently Amended) In an Internet Protocol (IP) or Ethernet network comprising a 
plurality of packet switches, a method of transmitting data packets, comprising the steps of 

(1) establishing a time reference frame comprising a plurality of time slots during which 
packets are to be transmitted across the network between two network endpoints; 

(2) from a first network endpoint , empirically determining which of the plurality of time 
slots is associated with a reduced level of packet contention with respect to an intended second 
network endpoint ; and 

(3) synchronously transmitting a plurality of data packets comprising one or more of 
voice data, video data, and TDM-over-IP data from the first network endpoint to the second 
network endpoint during one or more time slots empirically determined to be associated with the 
reduced level of packet contention in step (2). 

16. (Previously Presented) The method of claim 15, wherein step (2) comprises the step 
of transmitting a plurality of test packets during a plurality of different time slots from the first 
network endpoint to the second network endpoint. 

17. (Original) The method of claim 16, wherein step (2) comprises the step of 
transmitting the test packets using a packet priority level lower than a packet priority level used 
to transmit the plurality of data packets in step (3). 

18. (Original) The method of claim 17, wherein step (2) comprises the step of 
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transmitting test packets at a data rate sufficient to support a desired bandwidth in step (3). 

19. (Currently Amended) An apparatus having a network interface and a processor 
programmed with computer-executable instructions that, when executed, perform the steps of: 

(1) transmitting a plurality of test packets at a first priority level, wherein the test packets 
are transmitted at a data rate that emulates data packets that are to be transmitted between 
endpoints on the network; 

(2) on the basis of step (1), evaluating which of the plurality of different time slots 
corresponds to favorable network traffic conditions; and 

(3) transmitting a plurality of data packets comprising one or more of voice data, video 
data, and TDM-over-IP data o ver the network at a second priority level using one or more 
favorable time slots evaluated in step (2), wherein the second priority level is higher than the first 
priority level. 

20. (Previously Presented) The apparatus of claim 19, wherein the computer-executable 
instructions further perform the step of evaluating packet latencies of the plurality of test packets 
with a second apparatus connected to the network. 

21. (Previously Presented) The method of claim 1, wherein step (2) comprises the step of 
transmitting the test packets at a data rate that exceeds an expected data rate for packets that are 
to be transmitted between two network endpoints on the network. 

22. (Previously Presented) The method of claim 15, wherein the reduced level of packet 
contention corresponds to zero contention. 

23. (Previously Presented) The apparatus of claim 19, wherein step (2) comprises the step 
of evaluating packet statistics associated with the test packets. 

24. (Previously Presented) The apparatus of claim 23, wherein the packet statistics 
comprise a dropped packet rate. 

25. (Previously Presented) The apparatus of claim 23, wherein the packet statistics 
comprise packet latencies. 

26. (Previously Presented) The apparatus of claim 19, wherein the test packets and the 
data packets comprise Intemet Protocol (IP) packets transmitted over a packet-switched network. 

27. (Previously Presented) The apparatus of claim 26, wherein the IP packets are 
scheduled for transmission within time slots within a frame that is synchronized to a clock. 



4 



Appln.No.: 10/663,378 

Rq)ly to Office Action of June 17, 2008 

28. (Previously Presented) The apparatus of claim 19, wherein the test packets are 
transmitted at a priority level that is lower than the data packets in step (3), but higher than other 
data packets containing other data transmitted on the network. 

29. (Previously Presented) The apparatus of claim 19, wherein the data packets comprise 
voice data. 

30. (Previously Presented) The apparatus of claim 19, wherein the network is a packet- 
switched network comprising packet switches that maintain packet queues. 

31. (Currently Amended) A system comprising at least three network endpoints that 
contend for resources in a shared packet switch, each endpoint comprising a processor 
programmed with computer-executable instructions that, when executed, perform steps 
including: 

(1) transmitting a plurality of test packets over the network during a plurality of different 
time slots, wherein each test packet has a priority level that is lower than a priority level assigned 
to data packets that are to be transmitted between endpoints on the network, and wherein the test 
packets are transmitted so as to emulate data packets that are to be transmitted between the 
endpoints on the network; 

(2) on the basis of step (1), evaluating which of the plurality of different time slots 
corresponds to favorable network traffic conditions; and 

(3) synchronously transmitting a plurality of data packets comprising one or more of 
voice data, video data, and TDM-over-IP data over the network using one or more favorable time 
slots evaluated in step (2). 

32. (Previously Presented) The system of claim 31, wherein the processor is fiirther 
programmed to perform steps including: 

evaluating packet statistics corresponding to the test packets transmitted as part of step 

(2). 

33. (Previously Presented) The method of claim 1, wherein the data packets comprise 
video data. 

34. (Previously Presented) The method of claim 1, wherein the data packets comprise 
time-division multiplex (TDM) data converted into IP packets. 

35. (Previously Presented) The apparatus of claim 19, wherein the data packets 
comprise video data. 
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36. (Previously Presented) The apparatus of claim 19, wherein the data packets 
comprise time-division multiplex (TDM) data converted into IP packets. 

37. (Previously Presented) A method of transmitting packets over an Internet Protocol 
(IP) network comprising a plurality of network switches, comprising: 

(1) establishing a time reference frame comprising a plurality of time slots corresponding 
to candidate times during which packets may be transmitted between network endpoints on the 
network; 

(2) transmitting over a plurality of the time slots a plurality of test packets from a first 
endpoint on the IP network to a second endpoint on the IP network, wherein the plurality of test 
packets are transmitted at a first priority level and are transmitted at a data rate corresponding to 
an expected rate to be experienced during a subsequent communication between the first and 
second endpoints on the IP network, 

(3) evaluating, at one of the first and second endpoints, packet statistics for the test 
packets, wherein the packet statistics are indicative of contention conditions in one or more of 
the plurality of network switches, 

(4) identifying one or more time slots that correspond to a low level of contention 
conditions; and 

(5) synchronously transmitting based on the time reference frame a plurality of data 
packets comprising one or more of voice data, video data, and TDM-over-IP data during the one 
or more of the time slots identified in step (4) that correspond to the low level of contention 
conditions in the one or more network switches, wherein the data packets are fransmitted at a 
priority level higher than the first priority level of the test packets. 
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REMARKS 

This amendment is responsive to a telephone interview conducted between the 
undersigned attorney and Examiner Mered on February 27, 2009. Examiner Mered contacted 
the undersigned to request that independent method claim 1 be amended to ensure that it is tied 
to a particular apparatus. Additionally, the independent claims have been amended to recite that 
the data packets transmitted during the time slots comprise one or more of voice data, video data, 
and TDM-over-IP data. Finally, a minor clarifying amendment has been made to the preamble 
of independent claim 19. Applicant appreciates the assistance of the Examiner in expediting the 
prosecution of this application. 

Conclusion 

Based on the foregoing, Apphcant respectfully submits that the application is in condition 
for allowance and requests that the rejections be reconsidered. 

Respectfully submitted, 
BANNER & WITCOFF, LTD. 



Dated this day of March, 2009 By: /Bradlev C. Wright/ 

Bradley C. Wright 
Registration No. 38,061 

1100 13* Street, N.W. 
Washington, D.C. 20005 
Tel: (202)824-3160 
Fax: (202) 824-3001 



ok to enter 
HM 

3-14-09 



7 



